I INTRODUCTION
In October 2010, the Board of Taxation ('the Board') released a Discussion Paper titled, Review of the Taxation Treatment of Islamic Finance (the 'Discussion Paper'). 1 This Discussion Paper responded to a recommendation by the Australian Financial Centre Forum (AFCF) that the Board undertake a review of the taxation treatment of Islamic finance products in order to ensure that they are treated equally to 'conventional' financial products. 2 The AFCF is a joint government-industry partnership set up to progress the government's desire to position Australia as a leading financial services centre in the region.
This article focuses on the Board's discussion of the Islamic transaction known as murābaḥa 3 (the nature of which is explained below) because it is the most commonly used Islamic finance product. 4 The article will explain the Board's view that in order for a murābaḥa product to be treated equally to a conventional product, the profit mark-up component common to murābaḥa transactions must be treated as if it were interest for tax purposes.
There are two issues in particular that this article investigates: 1) can murābaḥa be viewed as Sharīʿa-compliant by Muslims if mark-up is treated as if it were interest; and 2) if not (that is, if murābaḥa is viewed by Muslims as no longer Sharīʿa-compliant) could this cause Australia to become less attractive for Muslim investors? This article will address these questions by, first, explaining the term 'Sharīʿa-compliant', the theory behind Islamic banking and finance, and the prohibition of ribā 5 under Islamic law. Under the heading 'Tax Considerations', this article will then explain murābaḥa financing and the way it is implemented in Australia. This will lead to a summary of the Board's approach to murābaḥa. Finally, under the heading 'Present Discourse on the Treatment of Murābaḥa' the implications of treating murābaḥa mark-up as if it were interest will be discussed from the various perspectives of Australian financial institutions and related bodies in comparison to financial institutions in the United Kingdom.
purpose of overseeing compliance with Sharīʿa. For example, the Islamic Bank of Britain has an SSB consisting of Islamic scholars and experts on Islamic finance.
14 Specifically, the SSBs seek to ensure that Islamic finance products comply with Sharīʿa law and, if the products are compliant, they are known as Sharīʿa-compliant products. Typically, an SSB is comprised of a minimum of three to five Islamic scholars who endorse the products as being Sharīʿa-compliant after consulting with each other. 15 The Sharīʿa-compliant products are also audited by the SSBs annually in order to ensure that the products remain Sharīʿa-compliant.
16

III ISLAMIC BANKING AND FINANCE THEORY
The main difference between conventional and Islamic finance products is that it is claimed that the latter are free of ribā. Further, there are several other qualifications that should be satisfied before an Islamic finance product is viewed as Sharīʿa-compliant. For example, Islamic finance transactions are generally based on a certain and identifiable underlying asset. 17 This is due to the fact that uncertainty (gharar) and gambling (maysir) are also prohibited. This means that all the terms and conditions of, and any risks flowing from, transactions must be clearly understood by the transacting parties. Items with uncertain existence cannot form the subject of a contract under Sharīʿa law. Examples of such uncertain transactions include gambling contracts, the sale of goods of unknown value, and the sale of goods which are not yet in one's possession. 18 Furthermore, money flowing from Islamic finance products can only be invested in industries that are Sharīʿa-compliant. Investments in the alcohol, pornography, gambling and pork industries, for example, are prohibited under Sharīʿa.
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14 Islamic Bank of Britain, Sharia Supervisory Committee <http://www.alrayanbank.co.uk /useful-info-tools/islamic-finance/sharia-compliance/>. 15 The process through which the SSBs endorse and audit Islamic finance products is further explained in Maria Bhatti 18 See generally, Vogel and Hayes, above n 6, 88-91. 19 Illias, above n 17, 2.
A Prohibition of Ribā
In the Qur'an, the term 'ribā' is mentioned several times. The earliest verse referring to ribā in the Qur'an was revealed to the Prophet in Makkah around 614 AD: 20 and, whatever you may give out in ribā so that it may increase through other people's wealth, does not increase in the sight of God; but whatever you give by way of charity seeking God's pleasure, will receive manifold increase.
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The second ribā verse was revealed in Madinah eleven years after the first condemnation in Mecca: 'O Believers! Do not consume ribā, doubling and redoubling, and fear God so that you may prosper.'
22
The definition of ribā is essential to understanding murābaḥa and other Islamic finance products. Arabic words in the Qur'an come from root letters that have a meaning in themselves. The root letters of the term ribā are 'Ra-Ba-Waw'. 23 The meaning of these letters put together is 'to grow, increase or prosper'. 24 Many scholars argue that, in the context of Islamic finance, this means the practice of usury or the taking of interest. 25 Whether ribā should be defined as 'interest' or 'usury' is the subject of growing debate. The roots of usury can be traced back four thousand years and the practice is prohibited in various religions, including Christianity, Judaism and Hinduism. 26 Usury is distinguished from the taking of interest as follows, ' [m]ost nations continue to regulate usury, which is now, in the West, defined as contracting to charge 20 Abdullah Saeed, Islamic Banking and Interest (EJ Brill, 1999) 20. 21 The Holy Qur'an, English Translation (Chapter 30, Verse 39) <http://www.usc.edu/org/cmje/ religious-texts/quran/verses/030-qmt.php>. 22 Ibid (Chapter 3, Verse 130). 23 In Arabic script, the letters are ‫ر-ب-و‬ 24 Fazlur Rahman, 'Riba and Interest ' (1964) 33 On the other hand, al-Jassas (d 981) defines ribā as the lending of money at a 'predetermined sum over the principal amount'.
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Since the Qur'an provides limited commentary on the meaning of ribā, many scholars turn to the sunna or the tradition of the Prophet Muhammad, which is the second major source of Sharīʿa for Muslims.
Sunna
The tradition of the Prophet Muhammad (sunna) is the second main source of Sharīʿa and the sunna is often recorded in the form of ḥadīth. This saying, also referred to as the 'six commodity ḥadīth', prohibits the sale of 'interest of excess' (ribā al-fadl). 36 This means that commodities should be exchanged for cash as opposed to barter because there are differences in quality when barter takes place. 37 The Prophet prohibited ribā al-fadl in order to ensure that no exploitation took place. 38 There are a number of ḥadīth dealing with ribā al-fadl, whereas there are relatively few ḥadīth dealing with ribā alnasi'ah, also known as deferred payment or interest of waiting. Ribā al-nasi'ah stems from the root word nasa'a meaning to postpone, defer or wait. 39 The waiting period refers to the time that a borrower is allowed to repay the loan. Ribā al-nasi'ah is the fixed amount that the borrower has to pay back which consists of the principal amount as well as an additional amount which a bank receives as a reward for waiting. 40 The contemporary scholarly debate Ibid. regarding the similarities between ribā al-fadl and ribā al-nasi'ah and modern day interest centres on how the term 'ribā' is interpreted. The methodology involved in the interpretation of the Qur'an is a long and complex topic that is beyond the scope of this article. However, two methods of interpretation of the term ribā in the Qur'an are discussed here, literal and contextual.
Literal Interpretation
Those who read the Qur'an literally generally overlook the context in which verses about ribā are revealed. Ayub takes this approach:
ribā includes both usury and interest as used in modern commercial terminology. The word "interest" by and large has now been accepted and is understood as ribā. An interpretation that all return and excess is ribā can lead to the conclusion that the entire Islamic finance industry is based on ribā because, as will be seen, most Islamic finance products include commissions and fixed fees. 43 Profit mark-up, commission and fixed fees are viewed by literalists as an addition over the principal. 44 Literalists include contributors to the Islamic finance industry from the 1950s to the 1980s. 45 For example, Chapra noted in his book published in 1985 that ribā 'has the same meaning and import as interest'. 46 The Islamic Research College in the University of al-Azhar stated at its second annual conference in 1965 that any interest imposed by banks constituted ribā regardless of whether the amount was seen as just or unjust, and regardless of 41 Ayub, above n 27, 53. 42 51 This argument will now be discussed.
Contextual Interpretation
Those who understand the ribā verses in the Qur'an and the ḥadīth contextually argue that the prohibition against ribā is not directed at profit but a fixed and pre-determined return on financial transactions. 52 Saeed uses the term 'pragmatists' for those who interpret ribā contextually, and defines them as those who try to 'balance practical realities with traditional Islamic principles'. 53 Trade and profit are viewed as positive and natural outcomes of a healthy market in line with the Qur'anic verse: 'God has made trade lawful and has forbidden ribā.' 54 Therefore, many argue that a murābaḥa transaction is a form of trade, which is lawful. The additional mark-up price that the buyer has to pay is justified as 'profit' and compensation because the seller has been denied the use of the asset and has provided the good to the buyer before payment. 55 The mark-up rate is calculated by taking into consideration all direct and indirect costs associated with the transaction including the risk of non- payment and the potential profit sacrificed as a result of the deferred payment.
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Although many early Islamic jurists believed that an increase in the sale price could not be justified on the basis of time because time was not considered money, contemporary scholars and Islamic institutions have accepted the time value of money. This has been the subject of much debate and, as Saeed argues, '[m]urabaha finance and the higher credit price involved therein has clearly shown that there is a value of time in murābaḥa based finance, which leads, albeit indirectly, to the acceptance of the time value of money. It has been conveniently ignored that acceptance the time value of money logically leads to the acceptance of interest'.
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Using the contextual approach, Saeed interprets the verses of the Qur'an and ḥadīth according to the context in which they were revealed. For example, he criticises the approach of various jurists when interpreting the six-commodity ḥadīth mentioned above, which states that goods such as gold and silver can only be exchanged with similar goods and in a hand to hand (on the spot) transaction. 58 Saeed argues that this interpretation neglects the rationale behind the ḥadīth, and that the reason these goods are mentioned is that gold and silver were the form of money used at the time and the commodities were then essential for survival. 59 Furthermore, it was common at the time of the Prophet for people to trade at one time a larger amount of wheat of inferior quality for a lesser amount of wheat of superior quality to be delivered and received in the future. This would lead to injustice for poorer people who were paying more than they otherwise would for the commodity. 60 Thus, Saeed argues that the rationale behind the prohibition of the two forms of ribā was 'potential injustice, to the economically weaker party in a barter transaction…' [such as]…cheating an unsophisticated entrant into the market, of any monopsonistic or monopolistic collusion or exploitation designed to lower or raise prices beyond what is justified by market conditions, and of sales involving uncertainty and speculation. orthodox interpretation of 'ribā' as 'interest'. 63 His interpretation is that the prohibition on ribā is only valid when the increase on the principal loan is not noted in the initial contract. 64 This would lead to zulm (the Arabic word for injustice and exploitation). Thus, if ribā is read according to the broader Qur'anic context of charity (sadaqah), it is not interest but increase in money (ribā) that leads to zulm and is prohibited.
65 Fazlur Rahman also looks at the rationale behind the prohibition of ribā and argues that those who interpret ribā as being equivalent to modern day interest fail to understand that the Qur'an historically banned ribā because it was a form of exploitation at the time of the Prophet Muhammad. 66 Commenting on the views of Farooq and Rahman, Saeed notes that the interpretation that contemporary interest is not ribā is not widespread.
67 This is because most Islamic scholars and academics still view interest as being exploitative in the contemporary economic system.
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Many commentators such as Saeed, and Vogel and Hayes note that the rise of the Islamic finance industry occurred after the independence of Muslim countries post-World War II. The end of colonialism and the oil boom through the 1970s brought a degree of affluence and independence to Muslim countries in the Middle East. Islamic finance products were formulated so that they conformed to the modern capitalist economy and were also Sharīʿa-compliant. 69 In order to formulate them in this way, Islamic scholars had to use a pragmatic approach and look at the context of the rules of ribā outlined in the Qur'an and hadīth. Islamic banking theorists argued that Islamic banking should be based on Profit and Loss Sharing (PLS) as opposed to interest. 70 This led to the establishment of the Mit Ghamr Savings Bank in Egypt in the early 1960s and the creation of a number of Islamic financial institutions around the world in the 1970s, such as the Islamic Development Bank in Jeddah. 71 Among the Islamic finance products introduced, 72 modern forms of the traditional transactions have gained the most popularity but at the same time generated the most controversy. In Pakistan, murābaḥa totalled 87 per cent of total financing, in Dubai Islamic Bank it constituted 82 per cent and in the Islamic Development Bank in Jeddah, Saudi Arabia, murābaḥa totalled 73 per cent. 73 Saeed highlights several reasons for the popularity of murābaḥa. First, murābaḥa is a short term mechanism in comparison to other PLS products. Second, it allows banks to receive a return which is often comparable to the return received by interest-based banks with which the Islamic banks are competing; and third, it avoids the uncertainty associated with PLS products. 74 Saeed's second reason goes to the heart of the issues considered in this article. While murābaḥa products may be popular in the modern Islamic finance industry, there is also a lot of controversy surrounding them. Murābaḥa will now be discussed in detail.
IV MURĀBAḤA
Murābaḥa comes from the Arabic word 'ribh' which means gain, profit or addition derived from the sale of a commodity on a cost-plus basis, including a profit margin. 75 The current Islamic banking and finance industry also refers to murābaḥa as 'cost-plus profit financing' which often involves an Islamic finance institution (IFI) selling a commodity to a purchaser at a cost plus a mark-up profit rate. Instead of sharing profits and losses, the IFI acts as a financial intermediary. 76 As will be seen below, certain basic requirements must be met before a murābaḥa product is considered Sharīʿa-compliant. These include that the buyer has knowledge of the costs and profit margin; that the subject of the sale is goods or commodities against money; that the subject of the sale is in the possession of the seller; and, that the payment is deferred.
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Classic Hanafi jurist, Al-Marghinani (d 1197) defines murābaḥa as 'the sale of anything for the price at which it was purchased by the seller and an addition of a fixed sum by way of profit'. 78 The Maliki and Shafi'i schools of thought find murābaḥa sale lawful but have not referenced ḥadīth to back up their legal conclusion. This has led critics such as Al-Kaff to argue that murābaḥa was not a sale known to the Prophet and his companions and is therefore not Sharīʿa-compliant. 79 On the other hand Maliki mentioned murābaḥa in the Al- Mu'watta -a book on the traditions of the Prophet. 80 Examining the practices of the people of Medina, Maliki noted that it was known that people who purchased cloth in a town would sell it in another town on an agreed profit basis.
81 Shafi'i also agreed that murābaḥa was a lawful transaction, and Marghinani justified murābaḥa on the grounds that it protected customers who lacked expertise in trade as there is a mutually agreed upon profit margin.
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Regardless of the differences of opinion, cost plus profit financing had by the 1980s become one of the most popular forms of Islamic financing with over 75 per cent of Islamic finance products being financed through this mode of financing.
83 As we will see below, certain basic principles must usually be met before a murābaḥa product is considered Shariah-compliant. A basic cost plus profit murābaḥa sale structure can be explained as follows: As Figure A shows, the following steps need to take place for a murābaḥa transaction to be valid. These are:
1) The customer approaches the bank and requests the purchase of goods.
2) The customer and the bank sign a contract whereby the bank promises to sell and the customer promises to buy the commodity for the agreed cost plus profit (in Figure A , corresponding respectively to $100 000 + $30 000). The bank appoints an agent or the goods supplier to purchase the item. The customer may decide to act as an agent of the bank. If so, an agreement of agency is signed between the parties involved in the underlying contract, based on a wakalah contract to acquire the asset from the supplier. An agency agreement is not needed where the bank purchases the commodity directly from the supplier.
3) The bank purchases the commodity from the goods' supplier.
4) The bank pays the goods' supplier the cost of the commodity (in Figure  A , $100 000).
5) If the customer is the agent, he/she takes delivery of the item on behalf of the bank as its agent.
6) The customer offers to purchase the commodity and once the bank accepts the offer, the title over the commodity transfers to the customer.
7) The customer pays the cost plus profit on a deferred basis. 84 Usmani 85 notes that it is extremely important for the bank to bear an element of risk while the commodity is in its possession. In his opinion, this is one of the characteristics that essentially distinguishes murābaḥa from an interest-based transaction. 86 Two sale contracts govern the murābaḥa transaction: one between the bank and the customer, and one between the bank and the good supplier. 84 Ayub, above n 27, 225-6. 85 In practice, a bank usually appoints an agent (wakil) to acquire the assets/goods on the bank's behalf after the customer has identified the assets. 87 The supplier of the goods may also act as the bank's agent and deliver the asset directly to the customer. When the customer accepts the offer and agrees to pay the bank on a specified date, the agency relationship is lawfully terminated. 88 However, a murābaḥa transaction through an agency agreement risks being Sharīʿa noncompliant, as the bank may not have constructive possession of the product before the customer receives it. Usmani notes:
The best way to effect murabahah is that the financier himself purchases the commodity directly from the supplier and after taking its delivery sells it to the client on murabahah basis. Making the client agent to purchase on behalf of the financier renders the arrangement dubious. For this very reason some Sharīʿah Boards have forbidden this technique, except in cases where direct purchase is not possible at all. Therefore, the agency concept should be avoided as far as possible. 89 For a murābaḥa product to be distinguished from an interest-based product, it is important that the commodity being sold is in the constructive possession and ownership of the bank at the time of the sale. 90 Constructive 'possession' means that the bank has rights, liabilities and risks in respect of the commodity, which implies that the bank must have ownership of the commodity. 91 It also means that the subject of sale must exist at the time of sale. The fact that the bank bears the risk of default and delinquency while the goods are in its actual or constructive possession is one of the elements that qualifies the murābaḥa mode of financing as Sharīʿa-compliant.
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Sharīʿa compliance is fulfilled by ensuring that the subject of sale is not a commodity forbidden under Sharīʿa, the commodity is sold through a valid contract, and the price and payment plan known and fixed at the time the contract is signed, thereby ensuring that gharar, or uncertainty, is avoided; the profit/mark-up is also determined and expressed prior to the purchase and often benchmarked according to market interest rates, such as LIBOR; 93 Ibid. discloses any defects of the commodity prior to the sale; and, the sale involves the full transfer of the legal rights over the commodity.
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V TAX CONSIDERATIONS
A Implementation of Murābaḥa in Australia
Many argue that murābaḥa contracts in Australia are very similar to conventional interest-based contracts because both are used to finance mortgages. However, while the economic substance of murābaḥa financing is similar to a fixed interest loan backed by a mortgage, the form is different because murābaḥa financing does not include interest. Taxation of the product will depend on whether it is the form or the substance of the murābaḥa transaction that is focused on, as will be seen below. Apart from providing a Sharīʿa-compliant method of purchasing a house, the murābaḥa form of financing is significant because Australia is a net capital importer and tawarruq or commodity murābaḥa, known more commonly as 'interbank finance', is used by Australian financiers to access offshore capital. 95 A tawarruq contract differs from a murābaḥa contract because the former is used to generate cash and is therefore known as a 'cash finance sale'. 96 It consists of a foreign financier, a resident investment agency, a resident client (bank or financier), a commodity supplier and a commodity buyer. A tawarruq contract involves the following transactions: 97 1) The foreign financier signs an agency agreement with an Australian investment agency (AIA). The AIA will act as the foreign financier's agent.
2) The commodity supplier provides the AIA with commodities and immediate settlement and payment.
3) The AIA sells the commodity to the client (bank or financier) at $X plus profit mark-up (sale price) on an immediate settlement but deferred payment basis. The net result is that while the client owns the 94 Ibid. 95 Discussion Paper (2010), above n 1, 32. 96 Ibid 8. 97 Ibid.
commodity, the client owes money to the foreign financier because the AIA acted as an agent for the foreign financier.
4) The client sells the commodity to the commodity buyer for $X on the spot settlement and payment basis. The client has now generated cash.
5) The client pays the sale price to the AIA at the end of the agreement and all the proceeds are distributed to the foreign financier.
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The taxation implications arising from the implementation of this transaction was one matter considered by the Board in its Discussion Paper.
B The Board's Discussion Paper
The Board's Discussion Paper considers various Islamic finance products including the basic cost-plus-profit murābaḥa product and interbank financing which are the focus of this article. As shown below, it is clear from the Board's analysis of two case studies and the submissions of various IFIs and related groups that mark-up should be treated as interest for taxation law purposes, in order for murābaḥa to be treated equally with conventional products. While the taxation implications of murābaḥa products will not be analysed here in detail, the way in which the Board treats a cost-plus-profit sale similar to a conventional fixed interest mortgage -in terms of its structure and the deductibility of the profit mark-up -will be briefly summarised.
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C Cost Plus Profit Sale and a Conventional Fixed Interest Mortgage
Structure
The structure of a basic murābaḥa transaction has been described above. As shown, this arrangement may be used to finance the purchase of a property and is equivalent to a conventional fixed interest mortgage. The difference is that in a conventional mortgage the borrower repays the cost plus interest to the lender and the lender has security over the borrower's property in the event of a default. By contrast, an Islamic Financier owns the property outright and the borrower repays the cost plus profit on a deferred payment plan. The additional 98 Ibid. 99 The Board also treats Islamic interbank finance similarly to a conventional debt instrument. Further, it is important to characterise profit mark-up as interest for interest withholding tax (IWT) purposes in order to ensure equality.
profit mark-up that an Islamic borrower repays is treated as equivalent to the interest that a conventional borrower repays and therefore, the net cost is the same. It is clear from the Board's Discussion Paper that an Islamic mortgage should be treated according to its economic substance and that from this perspective, profit mark-up is equivalent to interest. 100 The Board argues, therefore, that existing taxation frameworks that apply to a conventional mortgage should apply to murābaḥa.
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Deductibility of Profit Mark-Up
When it comes to deductibility of profit mark-up, the Discussion Paper notes that in order for murābaḥa to be treated equally with conventional products, the profit mark-up should be deductible. 102 This will mean either deducting the mark-up under section 8-1 of the Income Tax Assessment Act 1997 (Cth) ('ITAA 1997') by characterising mark-up as interest, or doing so under section 25-85 of the ITAA 1997, under which a return on a debt interest may be deducted. In order to fall under this section, the murābaḥa arrangement must be a 'debt interest' under Division 974 of the ITAA 1997.
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D Islamic Interbank Finance (IIF) and Conventional Debt Instrument (CDI)
The structure of Islamic interbank finance is described above. The Board is consistent in its view that the economic substance of these arrangements should be analysed, as opposed to their form. 104 The Board argues that for taxation purposes the economic substance of an IIF should be equivalent to a conventional debt instrument issued by a resident Client. 105 Further, the sale price of an IIF arrangement should be treated as equivalent to the face value of the CDI, and the profit mark-up in an IIF should be equivalent to a return on the CDI.
If the substance-based approach is taken, the return on the CDI will be treated as interest under interest withholding tax provisions for non-resident financiers.
106 Therefore, the profit mark-up under IIF will also be treated as 100 Discussion Paper (2010), above n 1, 27-9. 101 interest includes an amount, other than an amount referred to in subsection 26C(1):
(a) that is in the nature of interest; or (b) to the extent that it could reasonably be regarded as having been converted into a form that is in substitution for interest.
Arguably, the 'profit mark-up' is akin to the nature of interest because, if one views the economic substance of murābaḥa, the profit mark-up is the increased price that one pays because of delayed payments. 107 Commenting on section 128(1AB), Buchanan states, 'as far as I'm aware (not being a Sharīʿa scholar) this interpretation would not, of itself, cause the mark-up to be considered ribā.'
108 However, his comment on treating mark-up as interest under s 25-85 and s 128(1AB) ITAA 1936 provides no reason why mark-up will not be considered ribā for Muslims, and the subject is obviously controversial despite Buchanan's claim. The impact for Muslims of treating mark-up as if it were interest will be discussed in detail below.
E IWT Exemption
One of the points highlighted in the submissions following the Discussion Paper is that the Double Taxation Agreement (DTA) under the International Tax Agreements Act 1953 (Cth) (ITAA 1953) may allow withholding tax to be eliminated if the interest is paid to an unrelated financial institution overseas.
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The major issue in the case of IIF, however, is that Australia does not have DTAs with many Islamic countries. This means that the profit mark-up may be taxed even where the non-resident does not have a permanent establishment in Australia. 110 If an IWT exemption is not applied, the resident agent will withhold IWT from the interest it receives because the non-resident financier 107 If the profit mark-up is not treated as interest, the mark-up may be treated as an 'income gain', which results in unequal tax treatment. If the client is a nonresident of Australia and a resident of a country with which Australia does not have a DTA, the next question to determine will be whether the gain or profit took place in Australia. 112 If it did take place in Australia, that is, if Australia was where the contract was signed and the purchase entered into, then the gain would be subject to Australian tax at a rate applicable to a non-resident client; for a corporation this is 30 per cent. 113 Norman and Challoner note that this would 'be an unfavourable outcome as compared to the margin in a commodity murabahah being treated as "interest"'.
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F Taxation of Financial Arrangements (TOFA) Tax Timing Rules
The Taxation of Financial Arrangements tax-timing rules 115 were introduced as a reform to the previous taxation system where a 'form over substance' approach was used to classify financial arrangements. The explanatory memorandum to the Tax Laws Amendment (Taxation of Financial Arrangements) Act 2008 (Cth) notes that the previous form over substance approach: 'has resulted in inconsistencies in the tax treatment of transactions with similar economic substance which has impeded commercial decisionmaking, created difficulties in addressing financial innovation, and facilitated tax deferral and tax arbitrage'. 116 It is for this reason that TOFA tax-timing rules do not refer to 'interest' but to 'gains and losses'.
For the resident financier, interest under a conventional mortgage is viewed as a gain from a financial arrangement using the accruals method. A similar treatment of 'profit mark-up' is proposed by the Board in order to ensure equal treatment between murābaḥa and a conventional fixed interest mortgage. mark-up' under murābaḥa equally is in line with the TOFA practice of taking a substantive rather than a form based approach to financial arrangements. The obvious conclusion that one reaches is that, in substance, a murābaḥa home loan is no different to a conventional fixed interest mortgage.
This brief summary shows how profit mark-up is treated as interest for taxation purposes in Australia. The next section will analyse the present discourse on the treatment of murābaḥa.
VI PRESENT DISCOURSE ON THE TREATMENT OF MURĀBAḤA A Implications of Treating Mark-Up as InterestDifferent Perspectives
As mentioned, the Board proposes that mark-up be treated as interest for taxation purposes in order to ensure that Islamic finance products are treated equally with conventional products. Two matters in particular arise out of the treatment of mark-up as interest: whether murābaḥa will be viewed as Sharīʿa-compliant when mark-up is treated as if it were interest, and, if not, whether this could cause Australia to become less attractive for international investors. These two questions will be addressed by a consideration of the implications of treating mark-up as interest from the perspectives of Australian financial institutions and related bodies on the one hand and United Kingdom bodies on the other.
B Australian Financial Institutions (AFIs) and Related Groups
As shown above, the Board discusses treating mark up as interest for tax purposes. The Board does not view this as being problematic. It may be argued, however, that the Australian financial institutions and related groups responding to the Discussion Paper are not Islamic institutions and strict Sharīʿa compliance is not a significant issue for them. However, Sharīʿa compliance should be an issue for AFIs and related groups to the extent that their international portfolio and the authenticity of the Sharīʿa-compliant products being offered can be affected.
Furthermore, unlike the United Kingdom, Australia does not have an Islamic bank but rather co-operatives such as the Muslim Community Cooperative Australia Ltd (MCCA). The MCCA submission indicates agreement with the method proposed by the Board, but expresses worry about the impact that the term 'interest' may have on the community. The MCCA justifies its submission by arguing that the returns in a murābaḥa product, are not 'interest' in the ordinary sense of the term. 118 However, the MCCA submissions does not define 'interest' clearly. One can conclude that, while the MCCA is concerned about the impact that the taxation of murābaḥa will have on the community, it is not opposed to the taxation process but rather wants to change the 'name' as opposed to the 'form' of the taxation terminology used. The MCCA submission also expresses agreement that, '[t]o create a level playing field for Islamic finance, business costs, even though they are called profits, should be accommodated under the general deductibility of section 8-1 of the ITAA 1997.'
119 Therefore, the MCCA seems to be supporting the treatment of profit mark-up as interest, despite its proposition that the term 'interest' should not be used.
One can also argue that it takes a contextual approach to the definition of ribā and does not characterise interest in the murābaḥa product as ribā. For the MCCA, profit mark-up and returns on Islamic products are Sharīʿa-compliant. This is made clear in paragraph 12 of the MCCA's submission:
For Islamic finance products based on cost plus profit sales and other methods, the word 'interest' should not be used in the legislation. Rather the terms like profit, rent or fee, as appropriate, should be used to identify relevant returns. Returns paid for Shariah compliant products are generally derived on the basis of trading profits, rental payments or management fees. By definition, these returns are not interest in an ordinary sense of the term. Hence, we propose to identify them as they are derived as profits, rentals or fees. This will avoid any potential controversies in relation to the Shariah concept of finance.
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The Board does not discuss in detail the fact that the word 'interest' is used in the legislation. Rather, it focuses on the substance of the product and treating Islamic finance products equally to conventional products. This approach is followed by a law firm, Blake Dawson, which notes in its submission that based on the case law, the better view is that the profit component could be regarded as interest for the purposes of the IWT provisions. However, in the context of Shariah-compliant products such as the BBA 121 , there will be a number of contractual arrangements between the Client and the nonresident financier to reflect the different legal relationships required to ensure 118 MCCA Limited, above n 109, 4. 119 Blake Dawson does not discuss the problem of interest from a social perspective, but from a legal standpoint. Again, agreeing with the Board, the Blake Dawson submission notes that it is important for the profit component to be treated as interest for the purposes of tax. In the future, the Board will need to address Blake Dawson's proposal that in order ensure certainty, the profit component must fit the definition of interest.
Ernst & Young take a similar position to Blake Dawson submitting that profit be treated as interest for taxation purposes, but further submit that amending the legislation would be complex and costly and would add to the already huge volume of taxation law in Australia. Instead, Ernst & Young propose an approach that allows the current legislation to govern Islamic finance products by treating murābaḥa as equivalent to an interest-bearing loan.
123
The submission of the international law firm Norton Rose, proposed that legislative amendments be made, but recommended that the amendments not be couched in religious terms so that they are not seen as discriminatory and favouring a particular religion. Freudenberg and Nathie from Griffith University discuss the constitutional implications of introducing faith-based legislation in detail in their submission. 124 They note the tension between section 116 of the Australian Constitution providing for religious freedom, and section 51, which provides the Commonwealth with the power to tax. Freudenberg and Nathie refer to the case of Halliday v The Commonwealth of Australia 125 and the Fairfax decision 126 to argue that taxation power is broad enough to cater for Islamic finance without resulting in discrimination or being in conflict with secular taxation law. However, Norton Rose proposes the approach taken by the United Kingdom government:
For example, section 47 of the UK's Finance Act 2005 was introduced to address tax issues associated with commodity Murabaha transactions ...The approach of this provision in the UK legislation is to describe, in fairly simple terms, the elements of the transaction, to look at whether the difference between the sale price and the purchase price equates, in substance, to the return on an investment of money at interest and to then treat that margin as the 'alternative finance return'. The 'alternative finance return' is then treated as interest for all United Kingdom tax purposes.
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From the perspective of the MCCA, this approach would have a less controversial impact on the community than the idea posited by the Australian Board of Taxation, and from the perspective of Norton Rose it would be a simple approach that looks at the economic substance of the product as opposed to its form, and allows Western and Islamic products to be treated equally for taxation purposes. This approach, however, assumes that simply changing the term 'interest' will appease the Muslim community.
A quick fix response of changing the terminology to 'alternative finance return', or, as proposed by the MCCA, 'financier withholding tax' as opposed to the term 'interest withholding tax', does not deal with the issue of whether the profit or return being discussed may be viewed as interest under Sharīʿa regardless of how it is treated under Australian law. The submissions seem to be based on the assumption that the profit mark-up in the murābaḥa product is allowed under Sharīʿa and is not of a controversial nature. president of Q Society, a group that opposes what it claims to be the 'Islamisation' of Australia. 131 Clark notes in his submission:
the Board should not be relying on the 'Islamic economic system' as a basis of the review. This is not the system that the Islamic finance operates in and is partly why Islamic financial products must replicate conventional products. As Islamic finance operates in a conventional system and Islamic finance principles adapt to accommodate this system, in substance Islamic finance principles are conventional principles. Thus, the assumption that Islamic finance products are based on Islamic finance principles, operating in an Islamic economic system has no worth in a practical exercise to determine the appropriate tax treatment of Islamic finance products.
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This comment is flawed in that, as shown above, the Board does not rely on the Islamic economic system as a basis of its review. It is interesting to note, nonetheless, that Clark's submission, unlike the other submissions, addresses the issue of Islamic finance principles being very similar to conventional principles. However, he discusses this in the context of pointing out inherent problems with Islamic finance products and, in sum, of asserting that the Islamic finance industry will 'jeopardise the integrity of the Australian financial services industry'. 133 Janson takes a similar but more confronting approach to the Discussion Paper:
I would strongly recommend that the government reassess this commitment to sharia finance with its connections to Islamic groups, it's [sic] theological foundations and it's [sic] undermining of both western values and economy... It appears support for sharia finance is support for Islamic ideologies rather than the moderates who utilise conventional banking. 134 Janson also claims that the leaders in the Islamic finance industry, such as Usmani, have jihadist views. 135 She is more concerned about the impact that Sharīʿa products will have on 'Australian values' 136 than with the provision of space for Islamic finance products in Australia. Although this view is not shared by other AFIs, law firms and/or financial institutions, it is a view held by a number of Australians who pit Islamic values against Western values and fear the influence of the former. For example, Liberal Party Senator Bernardi shares Clark's and Janson's views, and is opposed to the introduction of Sharīʿa banking in Australia because, in his view, Islamic law is incompatible with Australia's 'western values'. 137 In an interview with the ABC, Senator Bernardi said:
Sharia finance is one aspect of Sharia or Islamic law and I reject it entirely. We shouldn't be changing our legal system or our legal framework to accommodate a system of laws that is wholly incompatible with Western values… And Sharia is not just about commercial transactions, it indulges an aspect of every part of people's lives … so it's like a ball of string that once you start tugging at it, the entire ball becomes unravelled and that's something I don't want to see happen in this country. 138 In an attempt to counter such views, the Malaysian law firm, Zaid Ibrahim & Co, which has recently set up offices in Sydney and Melbourne, released a publication titled 'Demystifying Islamic Finance', in which it identifies what it sees as the 15 most frequent misconceptions about Islamic finance in the western world. 139 Clark's argument that Islamic finance products are very similar to conventional products is addressed under 'Misconception 3' -'Replica of Conventional Finance'. Zaid Ibrahim & Co note: '… the fact remains that Islamic finance are [sic] governed by some fundamental principles that are contrary to conventional finance, such as prohibitions against riba (usury/interest), maisir (betting/gambling) and gharar (dubious ambiguity).' 140 Furthermore, under 'Misconception 15': 'To replace conventional system, aimed towards Islam's world domination', the publication addresses the argument of Janson and Senator Bernardi that Islamic finance is undermining the theological underpinnings of Australian society. Under this heading the firm notes: 'How would this be possible when the whole Islamic finance system accounts for less than 1% of the global financial system, and Muslim nations remain largely the poorest and under-developed?'
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Crescent Investments Australasia (CIA) also take a very different approach to Janson and Clark.
142 Crescent Investment's submission claims that there are murābaḥa products that are Sharīʿa-compliant and agrees with the way in which the Board proposes to tax the products. CIA also notes that it will not deal in debt-based products but believes that the tax implications have been covered adequately. 143 Similarly, Freudenberg and Nathie from Griffith University agree that the way in which the Board proposes to tax murābaḥa will ensure equality of treatment between conventional and Islamic finance products, and encourage alternative forms of financing.
144 However, they do note that the introduction of Islamic finance both in Australia and the UK is 'based on "access to good financial services" and not religion '. 145 This is an important point because, in contrast to the views of Clark and Janson, the issue for AFIs and related bodies is not religion, but economic development. On this view, Australia benefits from the introduction of Islamic finance products to its financial system as this opens doors to greater investment of capital from overseas and this in turn paves the way for greater economic prosperity and development.
None of the submissions to the Discussion Paper have discussed in detail the religious controversies involved in treating mark-up as interest. As mentioned, if anything, the taxation treatment of mark-up is simply assumed to be Sharīʿa-compliant. Islamic banking in Australia is only in its infancy. Apart from the submissions discussed above and available for public view, no public submissions by Sharīʿa scholars or members of the Muslim community in Australia appear on the Board's website. One can only assume that the Australian Muslim community either accepts the Board's view of how Sharīʿa-compliant products should be taxed, or that Islamic finance is not developed enough in Australia to spur debate. This is in contrast to the position in the UK, where Islamic finance has spurred extensive debate. 141 Ibid. 144 Freudenberg and Nathie, above n 124, 2. 145 Ibid 15.
C Financial Institutions in the United Kingdom
The United Kingdom has paved the way for other Western countries to develop and support Islamic finance. The statistics highlighted in a publication by TheCityUK in 2013 noted that the United Kingdom had a total of US$19 billion in Sharīʿa-compliant financial assets. 146 The assets were largely held by HSBC Amanah, which is the Islamic financial services division of the HSBC Group that provides Islamic financial services across various countries. According to this publication, not only did the UK financial system contain the most Islamic financial assets in the West; it was placed ninth globally and ahead of major Muslim-majority countries such as Pakistan, Turkey and Indonesia. 147 This may be because the UK has a large Muslim population of approximately 2.9 million.
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With the support of the Bank of England and the Financial Services Authority (FSA) in the UK, several legislative amendments 149 were introduced in 2003 to achieve similar objectives to those that the Board proposes for Australia in its Discussion Paper. The reaction by UK financial institutions and related bodies was very similar to that of Australian bodies, the only difference being that there was more debate and reaction from the UK Muslim community, as discussed further below.
As noted in the Financial Services Authority (FSA) publication on Islamic Finance in the UK, the UK has been involved in the Islamic finance industry for 30 years and international institutions such as Citi, Deutsche Islamic finance has been so welcomed by financial institutions in the UK that it has resulted in the following:
• The UK is currently the leading Western country for Islamic finance with US$19 billion of reported assets;
• More than 20 banks with Sharīʿa windows, six of which are fully Sharīʿa compliant;
• 25 law firms with expertise in Islamic finance;
• Advisory services on Islamic finance in the four major professional services firms and ten universities and business schools in the UK;
• The UK issued Sukuk (Islamic bond) valued at £200 million, maturing on 22 July 2019 and sold to investors in the UK and globally. The fact that there is a shortage of experienced Sharīʿa scholars and professionals in Islamic finance means there is a possibility that the general public and Sharīʿa scholars with no in-depth knowledge of Islamic products can either introduce a regime of Islamic law that is non-compliant with Sharīʿa, or reject the current Islamic finance products on the market as being nonSharīʿa-compliant and thus cause confusion and uncertainty. This uncertainty also exists in the UK as evidenced by the fact that the profit mark-up is treated as interest in murābaḥa products for taxation purposes and many murābaḥa transactions that take place are not Sharīʿa-compliant.
This uncertainty was reflected in the 2002 case of Islamic Investment Company of the Gulf (Bahamas) Ltd v Symphony Gems NV ('Symphony Gems')
. 158 The judgment in this case was the first instance of a Western court of law -in this case the High Court of Justice, Queen's Bench Division Commercial Court of the United Kingdom -ruling on the applicability of a murābaḥa contract. In this case, the Islamic Investment Company of the Gulf (Bahamas) Ltd ('IICG') entered into a murābaḥa contract with Symphony Gems NV ('Symphony'). Symphony identified precious gems and stones that IICG would purchase and resell to Symphony on a cost plus mark-up basis. The murābaḥa contract noted another purchase contract whereby the IICG would purchase the gems from a supplier, known as Precious and sell them to Symphony. IICG instituted proceedings against Symphony when Symphony did not repay IICG in full, seeking to reclaim the outstanding balance from Symphony. Symphony made several arguments in its defence, but this article will focus on the argument by Symphony that the murābaḥa contract was not Sharīʿa-compliant, and that the IICG charter demanded compliance with Islamic law. In fact, the murābaḥa contract was not compliant with Sharīʿa because it ignored the essential requirement that IICG, as the seller, had to own or possess the goods that were for sale.
159 This is explained below, by the diagrams comparing a Sharīʿa-compliant murābaḥa contract ( Figure B As shown in Figure B , the risk of ownership of the goods is what constitutes a murābaḥa transaction as Sharīʿa-compliant. By comparison, Figure C shows that in the case of Symphony Gems, the IICG used the supplier, Precious, to send the goods directly to Symphony and therefore the gems were never in IICG's 'constructive possession' which is essentially ownership as discussed above under the definition of murābaḥa. Symphony also did not have the right to reject the gems if it found that the gems were defective in any way. 160 Moghul and Ahmed argue:
Though it is possible that Symphony waived its Islamic legal rights and chose to bear these responsibilities itself, it seems more likely, given the circumstances of this case and the superior bargaining posture inherent to commercial banks, that IICG sought to mimic conventional interest-bearing financing to the greatest extent possible by imposing these provisions upon its customer Symphony. 163 By comparison, Islam is the second largest religion in the UK where the Muslim population is approximately 2.9 million or 4.8 per cent of the total population. 164 Ahmad, Osmani and Karim note the following:
Skepticism about Sharīʿah compliant financing and investment products may be a further barrier to the growth of Islamic finance. While Islamic financial services in Australia have been used by members of the Muslim community, and while demand for such services exceeds the supply, not everyone welcomes the growth of Islamic finance. Within Australia's Muslim community there are those who are skeptical about (and in some cases downright hostile to) the first Islamic finance products available to Australian Muslims, questioning the validity of the Sharīʿah-compliant label. 165 However, Ahmad, Osmani and Karim provide no 'direct' or 'empirical' evidence to support their contention regarding the scepticism existing in the Australian Muslim community about Islamic finance products. The only support they provide regarding Muslims' attitudes to the financial products they are being offered is the view of another academic, Ariff, whom they quote as saying: ' Many would say that the Islamic banks are not really different from conventional banks and that they are playing with words and semantics and so on and so forth -coming up with Arabic terms that sound very Islamic but if you scratch it, you will find that it's not that different from conventional financial products. So such concerns do exist.' 166 By contrast, according to the research conducted by Rammal and Zurbruegg only 55.7 per cent of the people surveyed were, in 2007, aware of Islamic banking products in Australia, due to the lack of Islamic finance products offered in Australia and 92.5 per cent said they were keen to switch from conventional to Islamic finance banking products. 167 It is also clear from the Board's discussion paper that the Australian government and relevant financial institutions are very interested in introducing Islamic finance products to Australia. Although the Australian Muslim population is much smaller than the UK Muslim population, the focus of certain politicians has largely been on providing opportunities for foreign investors to invest in Sharīʿa-compliant products. 168 This objective is noted in the Austrade publication titled Islamic Finance (2010) when it refers to attracting investment in Australian assets and businesses from overseas Shariah investors. 169 Although another objective of Austrade is to provide Australian Muslims with Sharīʿa-compliant products, it is clear that the Australian government will profit more from attracting international investment than from providing services to Australian Muslims. This is the reason why the then Assistant Treasurer, Nick Sherry, and the then Minister of Financial Services, Superannuation and Corporate Law (9 June 2009-14 September 2010), Chris Bowen, announced in April 2010 that the Board was to undertake a review of Australian tax law in order to ensure that the expansion of Islamic finance is not inhibited. 170 Furthermore, it is clear from the international discussion of treating mark-up as interest that there has been much debate in Muslim and non-Muslim countries about whether the murābaḥa product is Sharīʿa-compliant. Therefore, there is a strong possibility that this debate will also occur in Australia as Islamic finance becomes more established and the Australian Muslim population grows. To date, we have not seen much evidence of the existence of such debate among Australian Muslims. In fact, the views of Janson, Clark and Bernardi show that some Australians, perhaps a minority, are still considering whether Sharīʿa-financing is counter to Western values or not.
VIII CONCLUSION AND DISCUSSION
There is limited discussion in the Board's discussion paper on the Sharīʿa-compliance of murābaḥa products, in particular the treatment of profit markup as interest. One of the reasons for the limited discussion is that Islamic finance is still a novel idea in Australia and Islamic banks are yet to be established. The Board's discussion paper was released in late 2010 and no further tax reforms have taken place since the release of the Discussion Paper, while legislative amendments were made to cater for Islamic finance products in the UK as early as 2003. The Board's discussion paper is limited by a number of omissions and unexamined assumptions. First, it contains no discussion by the Board about Sharīʿa supervisory boards, and specifically about the differences of opinion by Sharīʿa scholars on what constitutes ribā and whether 'mark-up' is a form of ribā. Also, the lack of global expertise on Sharīʿa and global finance means that Sharīʿa experts need to be trained and educated on global finance and international markets. Second, the Board assumes that there is no problem with treating profit mark-up as interest for taxation purposes, sets+aAnd+Businesses+fFrom+Overseas+Shariah+Investors%E2%80%99+&ie=utf-8&oe= utf-8&gws_rd=cr&ei=HKYpVqmmJsLO0ASVy5HoBQ#>. 170 because that is the only way that the tax treatment of murābaḥa and conventional products will be equal. Third, while the example of the prosperity that Islamic finance has brought in the United Kingdom has been a motivating factor for the introduction of Islamic finance in Australia, there remains considerable debate among Muslim scholars in the UK, many of whom are critical of Islamic finance products such as murābaḥa. Further, the Board does not discuss case law in the UK, in particular the case of Symphony Gems, where Justice Tomlinson rejected the defence that the contract Symphony Gems had entered into was not Sharīʿa-compliant in nature. This case is an example of how murābaḥ contracts which are not Shariah-compliant may still be enforced in Western jurisdictions.
While a more detailed analysis of the murābaḥa product is needed, there is not enough evidence to suggest that murābaḥa financing will necessarily be rejected or viewed as not being Sharīʿa-compliant by international Islamic investors and the Australian Muslim community. As Saeed notes, although the profit mark-up in murābaḥa has been challenged by many as being equivalent to interest, the 'pragmatic approach has persisted'. 171 This pragmatic approach consists of reading ribā contextually in the Qur'an. Therefore, it is argued by those using the contextual approach that 'mark-up' is only ribā if it leads to an unjust result. Most international Islamic banks and financial institutions do not view the concept of 'mark-up' as leading to an unjust result, and thus it is not interpreted as ribā. Those who interpret 'ribā' more literally and consider 'mark-up' as being equivalent to ribā and clearly prohibited in the Qur'an can choose not to participate in murābaḥa transactions. They will, however, be disadvantaged unless they formulate a practical alternative for generating cash and purchasing products and utilities that, in their opinion, is Sharīʿa-compliant. In conclusion, it is proposed that, before further legislative reforms are introduced in Australia to cater for Islamic finance products, a more thorough analysis of the Sharīʿa-compliant nature of products such as murābaḥa is required so that any issues in relation to the legitimacy of Islamic finance products under Sharīʿa can be addressed.
